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J. C. Bancroft Davis. 


ss ~y } 
The present official reporter of the Supreme 


Court of the United States is John Chandler 
Bancroft Davis. Ile was born in Wovrcester, 
Mass., December 29, 1822. His father was John 
Davis, who, during a long public career in 
which he was for several terms a member of 
Congress, twice governor of Massachusetts, 
and for several terms United States senator 
from that state, became popularly known as 
‘‘Honest John Davis.” 
sister of the historian George 

After graduation at Harvard College in 1840, 
he studied law and was admitted to the bar of | 
Massachusetts in 1844, and to the bar of the 
Supreme Court of the United States in 1857. 
He became secretary of the Legation at the 
English court in 1849, and during the next 


His mother was the} 
sancroft. 


year or two acted for some months as chargé 
@ affaires during the absence of the Minister, 


| of Washington in 1871. 


| predecessors. 





Abbott Lawrence. 
in 1852. On returning to the United States, 
he practised law in New York city from 1854 
to 1861, during which time he also served as 
American of the 
Times.” He became a member of the New 
York legislature in 1868. He was appointed 
assistant secretary of state March 25, 1869, but 
in 1871 he resigned this position to act as 
agent of the United States government before 
the Geneva court of arbitration on Alabama 


He resigned this position 


correspondent ‘** London 


2, 1896. 


No. 5. 


claims. He was reappointed assistant secre- 
tary of state January 24, 1873. During the 
time of his service in the Department of State 
he was chosen to act as arbitrator in a dispute 
between the governments of Great Britain and 
Portugal. He was a member and secretary of 
the High Commission that concluded the treaty 


He resigned his posi- 


| tion in the state department on receiving the 


appointment of Minister tothe German Empire. 

Returning to this country in 1877, he was 
appointed judge of the United States court of 
claims and served in that capacity from Janu- 
ary, 1878, to December, 1881, and afterwards 
on reappointment in November, 1882. 
November, 1883, 


Butin 
he became reporter of the 
United States Supreme Court. 

Already Judge Davis has published more 
than twice as many volumes of the Supreme 
Court Reports as were published by any of his 
Beginning with Vol. 108, he 
has already issued Vol. 162. The intelligence 
and accuracy of his work, as well as the long 
series of his volumes, places him in the front 
rank of the reporters of this court. 

Before Judge Davis became reporter of the 
Supreme Court he had published ‘‘ The Massa 
chusetts Justice,”” Worcester, 1847; ‘‘ The Case 
of The United States Laid before The Tribu- 
nal of Arbitration at Geneva,” Washington, 
1871; and ‘‘ Treaties of the United States, with 
Notes,” revised edition, 1873. 


~~ —— 


A Needed Law. 


Many thousands of children were turned 
away from school in the city of New York at 
the recent opening of schools because there 
was no room for them. This is an unspeak- 
able disgrace. One leading daily asserts that 
for seven years it has been demanding adequate 


. 
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school accommodations, Some have been wie! can be assessed only for losses in that class, is 


vided, but not enough. The richest city on 
this continent, in turniug many thousands of 


| recognized by the cases on the subject which 
| are found in a note in 32 L. R. A. 489. Life 


its poor children back into the streets for want | companies are quite as properly divisible into 


of school room, rivals Constantinople in bar- 
barism. The wrong to many of these children 
is irreparable. There is need of a drastic rem- 
edy. Let the next legislature enact that any 
city or school district which fails to provide 
adequate school accommodations for all chil- 
dren of school age shall absolutely forfeit its 
share of the state school moneys for the whole 
time of such failure. This would bring the 
needed accommodations with startling prompt- 
ness, 


“ Absurd and Vicious.” 


A paper by James T. Maffett, presented at a 
meeting of the Pennsylvania Bar Association 
and referred to the committee on law reform, 
attacked the rule in Shelley’s Case, which still 
He says, among 
other things: ‘‘ All technical rules of construc- 
tion yicld to the expressed intention of the tes- 
tator, if such intent be lawful. The rule in 
Shelley’s Case is the one exception that strikes 
down the plain intent of the testator.” He 
adds: ‘‘ The rule is absurd and vicious. The 
rule is taken advantage of by sharpers who 
plunder estates. In our county there have 
been numerous instances where supposed life 
estates have been purchased for a song at sher- 
iff's sale under the advice of sharp attorneys, 
who afterwards divided up the fee-simple title 
with the purchaser.” In those states in which 
this rule is still recognized it should be abol- 
ished bystatute. It has been a robber of chil- 
dren from the beginning. 


survives in several states. 


———_ > 


A Novel Receivership. 


From ‘‘The Dunkirk Evening Observer” 
we learn that a receivership for the Equitable 
Aid Union, recently applied for, was limited 
to a single class or department instead of ex- 
tending to the whole corporation. This limita- 
tion of the receivership was made by an order 
of Judge Gunnisen of Erie, Pa., on motion of 
W. H. Tennant of Mayville, N.Y. A further 
limitation of the receivership was made by ex- 
cluding from the receivership of the single 
class branches of that class in other states. 
The separation of classes in a mutual fire in- 
surance company, so that members in any class 


classes as fire companies. The recognition of 
this division into classes by limiting a receiv. 
ership to that class only which is in financial 
trouble is certainly equitable, provided it can 
be done without any denial of justice to claim- 
ants in that class; but such a receivership is 
decidedly novel. 


——__~o —___—_ 


Less Startling When True. 


There have been wide-spread newspaper re- 
ports of a startling Kansas decision against the 
constitutionality of a statute as to evidence in 
divorce cases by which thousands of divorces 
granted during the past twenty years were 
made void, and general chaos produced in 
Kansas marriage relations. To lawyers this 
latest sensation bore on its face sufficient evi- 
dence of its character; and in the published 
case (Shepherd ov. Shepherd, 45 Pac. 658) the 
court, in discussing the contention of counsel 
that the decision might unsettle the status of 

| parties and rights of property already adjudi- 
| cated, expressly declares: ‘‘ No rights of prop- 


tled can be changed or disturbed.” Therefore, 
| while the decision is important, the only sen- 
sational part of it was supplied by the repor- 
torial imagination or mendacity. 


led or persons already adjudicated and set- 


Lien on a Monument, 


The removal and sale of a monument or 
tombstone to satisfy a lien for purchase money, 
in accordance with the provisions of New 
York Laws 1888, chap. 543, § 2, by merely 
giving a notice without instituting any legal 
proceedings, was recently held by Judge Davy, 
of the supreme court of New York, in the case 
of Brooks v. Tayntor, 2 Chic. L, N. 407, to be 
unconstitutional for lack of due process of law. 
The taking of property under a chattel mort- 
gage is quite similar in form to the proceed- 
ings under this statute, but differs from it vi- 
tally in the fact that the chattel-mortgage pro- 
ceeding is authorized by the contract of the 
parties, while the taking and sale of the monu- 
ment is a purely statutory remedy which the 
parties have not agreed to. A still greater 
difference is in the fact that no rights are cut 
off or determized by a chattel-mortgage sale, 
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but that all rights remain open for a contest in 
the courts, while the statutory foreclosure of a 
lien is intended to make a final determination 
of the rights of the parties. Therefore, Judge 
Davy’s conclusion that notice and opportunity 
to be heard in such a case are essential to due 
process of law seems impregnable. 

The remedy by injunction against such uncon- 
stitutional proceeding is sustained as within the 
power of equity ‘‘ to protect the property of the 
living and preserve the repose of the dead.” To 
the suggestion of counsel that the objection to 
desecrating the grave by removal of the monu- 
ment is a mere sentiment, Judge Davy vigor- | 
ously answers that it is ‘‘a sentiment which | 
has received the sanction and approval of man- 
kind of allages.” The case has attracted much 
attention by reason of its novel character and 
the important constitutional question involved. | 


- 


Brevity of Judicial Opinions. 


The brevity of old law reports is praised by 
an English law lecturer, who laments the 
tedious length of many modern cases. But 
the ‘‘ London Law Journal” contends that the 
charge of verbosity against the English judges 
of to-day is not justly made except against 
those of the chancery division and one or two 
others. 
A few judges write so briefly that they some- 
times omit mention of important facts. But 
there are ver: few of this kind. More judges 
are great sinners against brevity. But the ma- 
jority of our judges usually keep from either 
extreme. 
the whole situation, both as to the facts and 
the contentions, does not clearly appear in the 
opinion of the court. 
amination of a multitude of opinions from all | 
the jurisdictions in this country will impress 
one with the very high average of the judicial 
opinions, at least in the matter of clearly pre- | 
senting the questions involved. Their average 
length may be somewhat too great, but it is 
not greatly excessive. 

The greatest criticism that can be made upon 
the length of opinions handed down by our 
courts should be aimed at the needless inclu- 
sion of unimportant matters. Few lawyers, 
if any, will criticise a judge for the length of 
his discussion of law questions, at. least when 
it includes a review and analysis of the legal 
authorities thereon. But lawyers may well 
complain when their burden of expense for 
law reports is needlessly enlarged by swelling 


In this country we have all kinds. 


The cases are indeed rare in which 


‘ | 
Constant use and ex- | 


| these same opinions. 


volumes with worthless matter. That detailed 
statements of facts are worthless to the pro- 
fession, except so far as they need to be stated 
to make the law questions clear, is hardly to 
be disputed. Yet now and then opinions are 
found which for page after page repeat all the 
verbosity of the pleadings and the testimony. 
In some cases, doubtless, the judge goes into 
these matters with unnecessary particularity 
in order to show that he has done full justice 
to the parties on the facts of the case. But 
has a judge any right to inflict this rubbish on 
all who have to buy his reports without any 
other reason than the satisfaction of the parties 
to that case? Is it not an absurdity and a 
wrong to print as a part of the opinion of the 


| court the whole undigested record sent up on 
| appeal ? 


Yet this or something very like it is 
sometimes done. In the reports of a very few 
states it is hardly an exception. The effect is 
to becloud what there may be otherwise of ex- 
cellence in the opinion and to create a pre- 
sumption against the intellectual quality of 
the writer. Yet sometimes such opinions are 
written by very able men whose ability is in 
other ways incontestably demonstrated by 
If they would stop to 


consider more carefully the question, what 


| they ought to include in their opinions, the 


result would be good. 


Index to Notes 


IN 


REPORTS, ANNOTATED. 


LAWYERS’ 


Book 32, Parts 3 and 4. 


_ Mentioning only complete notes therein con- 
tained, without including mere reference notes to 
earlier annotations. 


Accession ; title by accession to crops, fruit, 
and timber, wrongfully severed :—(I.) Gen- 
eral doctrine; (II.) when severed under 
bona fide belief of title; (III.) when sev- 
ered and converted with wrongful intent; 
(IV.) distinguishable though changed or 
mixed ; (V.) when article changed by pro- 
cess; (VI.) position of purchaser; (VIT.) 
when title in or derived from the states or 
the United States 

Action; election of remedy on conditional 
sale 

Banks; effect of depositing money in bank 
in trust for third person :—W hat sufficient 
to show trust generally; effect of making 
third person trustee; where deposit is 
made for a purpose other than to pass 
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title; effect of subsequent acts of de- 
positor; rights und liabilities of represen- 
tatives of deceased depositor 

Carriers; liability to passenger for default 
or delay in running railroad train: —In gen- 
eral; duty of railroads as to punctuality; 
effect of limitation of liability in time- 
table; passenger’s rights; what damages 
are recoverable 

Conditional Sale. See SALEs. 

Crops. See EMBLEMENTS. 

Damages; for carrier’s default or delay as 
to transportation of passenger 


Discovery ; injuaction on bill of, to aid de- 


fense 

Electrical Uses, See also MASTER AND 
SERVANT. 

Negligence as to electric wires on or in 
buildings :—(I.) In general; (II.) wires on 
roofs; (III.) contributory negligence 

Emblements; title to, when wrongfully 
severed 

Equity. See INJUNCTION. 

Expectancy; validity of transactions be- 
tween an heir and his ancestor relating to 
the former’s expectancy :—(I.) General 
rule; (II.) the question of intention; (IIT.) 
inadequacy of price; (1V.) the statute of 
frauds; (V.) parol evidence to vary such 
coniracts; (VI.) the doctrine of estoppel; 
(VII.) state statutes; (VIII.) such agree- 
ments enforced; (IX.) not enforced; (X.) 
English authorities: (a) general rule; (b) 
agreements enforced; (c) when not en- 
forced 

Forfeiture ; on conditional sale 

Injunction ; general equitable jurisdiction 
in regard to injunctions against judg- 
ments:—(I.) In matters of concurrent 
jurisdiction; (IT.) where there is a failure 
to defend at law; (III.) where there is 
negligence in not asserting a legal de- 
fense: (IV.) where a legal defense was 
asserted at law; (V.) for defenses not 
available at law; (VI.) on a bill of dis- 
covery to aid defense; (VII.) where there 
is a remedy at law 

Insurance; liability of members of mutual 
fire insurance companies :—(I.) In general; 
(IL.) who are members: (a) in general; (b) 
transfers of policy or property; (IIL.) 
notes of members: (a) kinds and effect; 
(b) consideration; (¢) maturity ; (d) nego- 
tiation; (e) collection by receiver or 
assienee for creditors; (f) defenses; (IV.) 
altered charter, by-law, or contract of 
membership; (V.) for what losses or obli- 
gations liable: (a) in general; (b) during 
what time or period ; (c) return premium ; 
(d) division into classes generally; (e) 
losses on cash or stock policies; (VI.) de- 
fenses against contract: (a) in general; 
(b) contract invalid or unauthorized; (c) 
fraud or mistake; (d) failure of consider- 
ation; (VII.) termination of liability: (a) 
rescission or cancelation of contract; (Db) 
by loss and payment of insurance; (¢) by 
transfer of property insured ; (d) by mem- 
ber's default; (e) by termination of com- 
pany; (VIII) liability of guaranty mem- 


‘ 


bers; (IX.) assessments: (a) necessity; (b) 
who can make; (c) who to be assessed: 
(d) marshaling funds; (e) how and when 
made; (f) amount; items included; (g) 
notice or demand; (h) conclusiveness; (i) 
lien ; (j) set-off; (k) procedure to enforce: 
(1) in general; (2) statement and plead- 
ings; (3) proof; (4) statute of limitations 


543 | Judgment. See Inguncrion. 


Mandamus; to enforce provision of by-laws 
of corporation 
Master and Servant; liability of electric 


45 company to employee for injury caused 


by electric shock:—Negligence of em- 
ployer; duty to warn; assumption of 
risks; contributory negligence 

Sales; rights and liabilities of vendor and 
purchaser by conditional sale on default 
of payment :-—(I.) Rights of vendor: (a) to 
collect the balance after the vendor re- 
takes possession; (b) to recover purchase 
price where the property is destroyed 
after delivery; (c) to recover on unpaid 
notes or contract where the vendor does 
not resume possession or accept a return 
of the property; (d) to recover from the 
purchaser the possession or the value of 
the property on default; (e) to assert ven- 
dor’s lien; (II.) right of purchaser: (a) to 
recover payments where the vendor took 
the property from his possession; (b) to 
recover the property, or its value, or in 
trespass ; (III.) forfeiture: (a) by vendor, 
of money received; (>) by purchaser, of 
money paid; (IV.) rescission; (V.) stat- 
utory provisions as to rights and remedies; 
(VI.) waiver; (VII.) election of remedy 
under contract 455 

| Timber ; title to, when wrongfully severed 422 

| Trusts. See BANKs. 

The part containing any note indexed will be sent. 
with Case and Comment, for one year for $1. 


——____ > —— - 


Among the New Decisions. 


Accession. 

One who in good faith makes grass into hay 
with the knowledge of and without objection 
by the owner, under the belief that he has a 
right to do so, whereby its value is greatly in- 
creased, is held, in Carpenter v. Lingenfelter 
(Neb.) 32 L. R. A. 422, to have acquired the 
title to the hay on which he can sustain an ac- 
tion of replevin, although he is liable for its 
value at the time of the conversion. 





Attachment. 
The right to retain a residence while one is 
a fugitive from the state intending to return as 
soon as criminal proceedings against him are 





eon f4& &2fF ff © eh A & ff © @ es A 


40CU = 


CASE AND 


dropped, while wife and children remain on 
the family homestead, is sustained in Chitty o. 
Chitty (N. C.) 32 L. R. A. 394, so that the 
homestead is protected from attachment as 
that of a resident. 


Attorneys. 


A state statute giving an attorney a lien upon 
his client’s cause of action attaching to the 
verdict, judgment, and proceeds which cannot 


be affected by settlement between the parties | 
before or after judgment, is held in Sherry 2. 


Oceanic Steam Nav. Co. (C.C, 8. D. N. Y.) 72 
Fed. Rep. 565, to be not so applicable to a 
Federal court by virtue of U. S. Rev. Stat. 
§ 914, conforming the Federal practice and 
modes of proceeding to the state practice as 
near a3 may be that the attorney can proceed 
with the trial of the cause after his client has 
made a settlement thereof. 


Banks. 


On a deposit of one’s own money to his own 
credit in a savings bank the fact that he names 


himself as trustee for another is held, in Cun- | 


ningham v. Davenport (N. Y.) 32 L. R. A. 3738, 
to be insufficient to show that he intended to 
create a trust, when he states to the coutrary 


and retains possession of the bank book with- | 


out disclosing or publishing the trust or in- 
forming the proposed beneficiary of the trans- 
action. But the words “In trust for” in an 
entry of a s.vings-bank deposit and on the de- 
positor’s book are held, in Bath Savings Insti- 
tution ». Hathorn (Me.) 82 L. R. A. 377, 

create a prima facie trust which will avail as 
a trust or gift in favor of the donee as against 
the donor’s estate, where all the donor’s dec- 
larations, acts, and conduct are consistent 
with the presumption arising from the entry. 


A deposit of gold coin in a bank as a pledge | 


to secure an obligation on a bail bond, receiv- 
ing an acknowledgment that it is payable on 


return of the certificate but only on release of | 


bonds, and that it is not subject to check, is 
held, in Anderson »v. Pacific Bank (Cal.) 32 L. 
R. A. 479, to constitute a special deposit, the 
return of which can be enforced in case of the 
insolvency of the bank, even when the money 
gets into the bank vaults through the regular 


channels without the depositor’s knowledge or | 


consent. 


A bank which refuses to pay the check of a | 


customer when it has sufficient funds therefor 
is held, in Mt. Sterling Nat. Bank vc. Greene 


to | 


COMMENT. 


| 


Blasting. 


| A statute requiring reasonable notice of an 
| explosion in blasting rock to be given to per- 
| sons ‘‘ approaching ” is held, in Wadsworth ¢. 
| Marshall (Me.) 32 L. R. A. 588, to apply to 
persons who have just passed the point nearest 
the blasting, if they are not a safe distance 
| from the place. 


Carriers. 


The loss of trunks carried by a railroad 
| company under the mistaken supposition that 
|they belong to passengers who have tickets 
over its road, when in fact the owners of the 
trunks traveled by another route, supposing 
their trunks were rightly checked, is held, in 
Beers v. Boston & A. R. Co. (Conn.) 32 L. R. 
A. 535, to create no liability on the part of the 
railroad company merely because the loss was 
due to the fall of a railroad bridge in respect 
| to which the company was negligent. 
| Injury to a passenger caused by the negli- 
gence of an employee of a railroad company 
owning the track over which the passenger is 
| carried by another company using the track 
under a contract, is held, in Murray o. Lehigh 
| Valley R. Co. (Conn.) 82 L. R. A. 539, to 
render the carrier liable, when the contract 
made the trainmen subject to orders and sig- 
nals given by employees of the track owner, 
The bad, dilapidated, and ruinous condition 
of a railroad and its engines, on account of 
which it is prevented from running a train on 
a return trip at a stipulated time, is held, in 
Hansley v. Jamesville & W. R. Co. (N. C.) 32 
L. R. A. 548, to render the company liable to 
a passenger, whom it is unable to carry on his 
return trip, for compensatory damages but not 
| or punitive damages, in the absence of any 
personal insult, indignity, or intentional wrong 
to him. 


| 


Carrying Weapons. 


A statute prohibiting unauthorized bodies 
of men to associate together as a military or 
ganization or to drill and parade with arms in 
cities and towns is held, in Com. v. Murray 
(Mass.) 32 L. R. A. 606, to be consistent with 
the constitutional right to keep and bear arms 
for the common defense, and the exemption 
therefrom of certain independent military 
| bodies or organizations is held not to grant a 
| special privilege in violation of the rights of 


(Ky.) 82 L. R. A. 568, to be liable in damages, | others. 
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Civil Rights. 


The refusal to sell soda water to colored per | 


sons in a drug store is held, in Cecil ». Green 
(Ill.) 82 L. R. A. 565, not to be a violation of 
a civil-rights act respecting “‘ places of public 


accommodation and amusement,” since these | 


do not include a drug store. 


Constitutional Law. 

The constitutional right of men to contract 
with each other is held, in Harding v. People 
(Ill.) 32 L. R. A. 445, to be violated by a law 
which prevents miners from contracting as to 
the mcde of ascertaining the weight of the 
coal mined by them or the amount due them, 
in any manner which is mutually satisfactory. 


Contracts. 
Promises made in jest toa minor living with 
a near relative other than a parent, in respect 
to compensation, are held, in Plate o. Durst 


(W. Va.) 32 L. R. A. 404, to be binding on the 


promisor when they have been accepted in 


good faith and services rendered in reliance 


upon them. 


COMMENT. 


Counties. 


A statute requiring a county board to act in 
private when passing on any claim or award- 
|ing any contract is sustained in State, Bragg, 
|. Rogers (Ala.) 382 L. R. A. 520, against the 
contention that it violates the constitutional 
provision that courts must be open, since in 
such matters it is held not to exercise any judi- 
cial power. 


Electrical Uses. 

The duty of insulating electric-light wires 
running on the outside of a building is held, 
in Griffin x. United Electric Light Co. (Mass.) 
| 32 L. R. A. 400, to be due to every person who, 
| for purposes of business, is rightfully up%n the 
premises, 





Expectancy. 
A covenant by an heir apparent to relin- 
quish his expectancy in certain property is 
| sustained in Re Garcelon’s Estate (Cal.) 32 L. 
| R. A. 595, and it is held that Code provisions 
| against transferring a mere possibility, not 
| coupled with an interest, do not apply. 


That a license to sell intoxicating liquors is 


a contract which cannot be impaired by sub- 


sequent legislation, is denied in Kresser 9. 
Lyman (C. C. N. D. N. Y.) 74 Fed. Rep. 765, 


on the ground that the regulation of the liquor 


traffic is a regulation of the police power of 
the state for the prevention of intemperance, 
pauperism, and crime, of which the legislature 
cannot by contract devest itself. 


Cotenancy. 


That there is no fiduciary relation between 
cotenants of real estate prohibiting one of 
them from buying or getting in, for his own 
benefit, an outstanding encumbrance or estate 
therein, is declared in Kennedy o. De Traf- 
ford (C. A.) [1896], 1 Ch. 762, where it is held 
that a sale to one of several tenants in com- 
mon, mortgagors, for his own benefit upon the 
exercise of the power of sale given the mort- 
gagee, is not affected by a fiduciary relation 
between the purchasing mortgagor and his 
comortgagors, arising from his having as 
their agents received the rents, paid the inter- 
est on the mortgage, and generally managed 
the property. 


Fisheries, 

A statute discriminating between different 
| kinds of fish, and between different localities 
| and waters in regulating fisheries, is held,in Bit- 

tenhaus v. Johnston (Wis.) 32 L. R. A. 380, to 

| be constitutional, including a provision as to 
the seizure and destruction of nets illegally 
used. 


Highways. 


A city property owner is held in Hoin 2, 
Lancaster (C. P.) 13 Lanc. L. Rev. 131, to have 
;no authority to dig in the street to locate a 
| leak in the main city water pipe or the service 
pipe running therefrom into his neighbor’s 
| property, but it is held that the authority rests 
| solely with the city. 


Husband and Wife. 
The right of a parent to advise a son to sep- 
| arate from his wife is sustained in Tucker ». 
| Tucker (Miss.) 32 L. R. A. 628, provided the 
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| 
advice is given thiough proper parental motives 


for the son’s welfare and happiness, instead of 
through malice. 


Injunctions. 

An injunction against a judgment to let in | 
a set-off is held proper in Jarrett v. Goodnow | 
(W. Va.) 32 L. R. A. 321, if the judgment | 
creditor is insolvent. 

The unconstitutionality of an election law is 
held, in Fesler v. Brayton (Ind.) 32 L. R. A 
578, to be insufficient ground for an injunction 
against proceeding under it, if there is no 
other law that has not been repealed or ad- 
judged unconstitutional under which an elec- | 
tion can be had. 


Insurance. 


Indemnity to merchants against loss by in- 
solveney of customers is held, in Shakman 2. 
United States Credit System Co. (Wis.) 32 L. 
R. A. 383, to constitute insurance. 

Payment of a claim for injuries to an em- 
ployee is held, in Hoven ». ae Superior 
Iron & Steel Co. (Wis.) 32 L. R. A. 388, 
not necessary as a condition co to re- 
covery of insurance to the employer for what 
he ‘‘shall become liable” to employees. 

Members of a mutual insurance company 
who have lawful policies on the assessment 
plan are held, in Corey 7. Sherman (Iowa) 82 
L. R. A, 490, to have a good defense against 
assessment for losses on cash policies which 
were unlawfully issued, even if they knew of 
such issue, if they did not do anything to estop 
themselves from denying such liability. 

That membership in mutual aid associations 
does not render untrue a statement in an ap- 
plication for life insurance that the applicant 
has not his life insured in that to which the 
application is addressed or any otuer company, 
is decided in Penn. Mut. Life Ins. o. Me 
chanics’ Sav. Bank & T. Co. (C. C. App. 6th C.) 
72 Fed. Rep. 413, at least in a state in which | 
associations and insurance companies are so 
distinguished that statutes applying to one do 
not apply to the other. 


Co. 


Limitation of Actions, 


The right of a husband and wife to sue for 
injuries to the person of the latter is held, in 
Fink v. Campbell (C. C. App. 6th C.) 70 Fed. 
Rep. 664, not to be lost by the expiration of 


to mi 


COMMENT. 


the year allowed by statute for bringing ac- 
tions for personal injuries, because Tenn. Rev. 

Stat. § 3451, provides that when a cause of ac- 
tion accrues to a married woman she may 
commence the action after the removal of her 


| dise bility, within the time of the limitation, 


Mandamus. 


Mandamus to compel the officers of a cor- 
poration to call a special meeting of stock- 
holders is held proper in Bassett o. Atwater 
(Conn.) 82 L. R. A. 575, when they had refused 
to call the meeting as requested in accordance 


| with a by-law and as required by statute, 


Master and Servant. 

Injury to an employee of a telegraph com- 
pany caused by accidental contact of the 
telegraph wires with electric-light wires at- 
tuched to the same wae was held, in Western 
Union Teleg. Co. ». McMullen (N. J.) 32 L. R. 
A. 351, to raise onatiiiea for the jury as to the 
negligence of the employer and of the em 
ployee. 


0. 


The right of an employee to waive the pro- 


| tection of a statute requiring cog wheels to be 
| guarded is sustained in Knisley o. Pratt (N.Y.) 
| 32 L. R. A. 367, and it is held that where the 

| risk is obvious it is assumed by engaging in 
the work, 


Partition, 


The mere existence of cross easemerts in 
stairs, hallways, skylight, and heating appara- 
tus situated partly on the premises of adjoin- 

|ing owners who erected a common building 
thereon is held, in Barr v. Lamaster (Neb.) 32 
L. R. A. 451, to give no right to partition, but 
such reciprocal easements may be enforced in 
equity when the remedy at law is insufficient, 


Patents. 


The sale of patented articles purchased from 
a territorial licensee of another territory in a 


district reserved by the patentee to himself, 
without the latter’s 
|in Jackson ». 


; consent or =a is held, 
Vaughn (C. C. N. D. Cal.) 73 
Fed. Rep. 837, not to be an infringement, 
although the seller knows of an agreement by 
such licensee not to permit the articles to be 


| sold in such reserved district, as a purchaser 
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of a patented article from one authorized to 
sell it at the place where it is sold, becomes 
possessed of an absolute property therein un 
restricted in time or place. 


Public Moneys. 


A constitutional restriction on appropria- 
tions of public moneys for local purposes 
without a two-thirds vote of the legislature is | 
held, in People, Einsfeld, 7 Murray (N. Y.)| 
32 L. R. A. 344, to be inapplicable to a statute | 
giving two thirds of the excise taxes imposed | 
by state statute tothe towns and cities in| 
which they are raised, since such funds which 
never reach the state treasury have by long 
course of legislation been treated like revenues 
for local purposes and not as public moneys | 
of the state within the meaning of that con- 
stitutional provision. 


Railroads. 


The use of salt on railroad switches to keep | 


them free from ice, whereby cattle are attracted 
to the switch and killed by trains, is held, in 
Kirk v. Norfolk & W. R. Co. (W. Va.) 32 L. 
R. A. 416, to be lawful, and not to constitute 
negligence, when such use of salt is shown to 
be necessary to protect the lives of passengers 
and others on trains. 

A flying switch at a railway crossing which 
the company has kept planked many years, 
between shops located on both sides of its 


road, for the use of workmen, is held, in Pom- | 


ponio ¢ York, N. H. & H. R. Co. 
(Conn. R. A. 530, to be improper with- 
out the exercise of care proportionate to the 


New 
» 
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danger, when the company knows that this 
crossing is used by the workmen in crowds at 
hours of the day. Whether such 
workmen are to be regarded as licensees or as 


stated 


using the track by invitation, the company | 
must exercise reasonable care toward them, | 


Rea: Property. 

A quitclaim deed of real property and 
appurtenances and of all the grantor’s estate, 
richt, title, and interest therein, is held, in Wil 
helm v. Wilken (N. Y.) 32 L. R. A. 370, to be 
a conveyance, within the meaning of the record- 
ing laws, under which a grantee may be pro- 
tected as a subsequent purchaser in good faith | 
and for a valuable consideration against prior | 
unrecorded deeds. 


COMMENT. 


Sale. 


A promise to extend the time for payment 
of an instalment due on a conditional sale or 
lease of goods is held, in Cole v. Hines (Md.) 
32 L. R. A. 455, to be a waiver of forfeiture 
for default which will prevent asserting it 
before the expiration of the extended time. 

The retaking of possession of a chattel by 
rescission of a conditional sale is held, in Sea- 
nor v. McLaughlin (Pa.) 82 L. R. A. 487, to 
preclude a subsequent enforcement of a judg- 
ment bond given as collateral security for the 
price. 

The sale of a folding bed is held, in White 
v. Oakes (Me.) 32 L. R. A. 592, to imply no 
warranty of its safety, when the sale was made 
by one who did not manufacture it or know 
that it was dangerous and the buyer bad full 


| opportunity of inspection. 


Schools, 


Giving a school commissioner money to pay 
for his time and loss of business sustained by 
attending a meeting of tbe board of education 
called to consider a proposed contract, is held, 
in Honaker v. Board of Education (W. Va.) 
82 L. R. A. 413, to make such contract adopted 
at that meeting invalid, if his vote was neces- 
sary to its adoption. 


Taxes. 


The building of a subway under the streets 
of a city to be leased to a street-railway com- 
pany is held, in Prince v. Crocker (Mass.) 32 
L. R. A. 610, to be for the public use and 
within the constitutional power of the legis- 
lature to order it and sanction taxation for it. 


Telephone. 


One’s right to direct through a telephone 
that his name may be signed to a bond by 


| another is sustained in Long v. Goodwin (C. 


P.) 5 Pa. Dist. R. 335, in a case where a signa- 
ture to the bond was thus directed by the 
plaintiff in an attachment case, 


Trial. 


The dismissal! of a suit on a demurrer to evi- 
dence which with all legitimate inferences 


therefrom makes out no cause of action is held, 





he 
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| 
in Hopkins ». Nashville, C. & St. L. Ry.| 
(Tenn.) 82 L. R. A. 354, not to constitute any 
violation of the right to trial by jury or of the | 
provision that judges shall not charge jurors 
with respect to matters of fact. Conceding 
that the practice of demurring to evidence is 
cumb.rsome and antiquated, the court holds | 
that it may be sustained when no liability is 
established against the defendant upon the} 
facts or legitimate inferences therefrom. 


Trusts, 

Executory and executed trusts are discussed 
in McCartney v. Ridgway (Ill.) 32 L. R. A. 
555, in which it is held that an agreement 
between the devisees of land providing for the 
selection of a trustee by the parties or an ap- 
pointment by the judge, and that the land shall 
be transferred to such trustee by a proper and 
suitable conveyance, to hold a portion thereof 
for the benefit of the sisters of such devisees 
with remainder to their children, no considera- 
tion moving from such children, is both vol- 
untary and executory, especially where by its 
terms it is impossible to tell what lands will 
go into the trust estate. Considered as a gift, | 
the arrangement is held to be revocable at any 
time before conveyance is made and such a 
voluntary settlement in trust providing that it 
shall take effect by conveyance is denied eifect 
as a declaration of trust. 





Waters. 

A forfeiture of the franchises of a water 
company is denied in State, Mylrea, v. Janes- | 
ville Water Power Co. (Wis.) 82 L. R. A. 391, 
where there has been long delay in moving 
for the forfeiture, during which the company 
has been compelled to extend and operate its 
works, and the cause of the forfeiture is neglect 
to keep accurate accounts of the cost of con- 
struction and the excessive issue of bonds and | 
stock. 


Witnesses. 

/, promise to pay an expert witness a reason- 
able compensation in addition to statutory 
fees, when he is engaged in advance of the 
trial, is held, in Barrus v. Phaneuf (Mass.) 32 


| 
| 


waived by afterwards testifying on receipt of 
statutory fees, wi‘hout first claiming the 
promised compensation, evenif he is not asked 


any questions calling for his opinion as an 


expert. 

A witness who can but will not give secur- 
ity for his appearance, and is committed for his 
refusal, is, in Hall v7. County Commissioners 
(Md.) 32 L. R. A. 449, denied the right to a 


| per diem fee for any part of the time he may be 


detained to secure his attendance. So, a witness 
unable to find security because of his own mis- 
conduct or bad character is not entitled toa 
per diem fee during detention to secure his 
attendance, although it is held otherwise with 
a witness whose inability to give security 
arises from his misfortune and not his fault. 


Women. 


The appointment of women to be notaries 


|public is held, in Opinion of the Justices 


(Mass.) 32 L. R. A. 350, to be beyond the author- 
ity of the legislature, under the constitutional 
provision that notaries shall be appointed ‘‘in 


the same manner as judicial officers are ap- 
pointed.” 


Writ. 


A ticket agent at a union railroad depot ina 
city is held, in Hilary v. Great Northern R. Co. 
(Minn.) 32 L. R. A. 448, to be ‘‘an acting 
ticket agent” of a railroad company using that 
depot within the meaning of a statute regulat- 
ing service of process upon railroad companies, 
although he is hired by another corporation 
which owns and operates the depot. So, an 
assistant ticket agent in the office is held to be 
the acting ticket agent of the railroad com- 
panies for such service of process during the 
temporary absence of the head ticket agent, to 
whom the summons is delivered on his return. 

An insurance company which does business 
in a state without complying with a law requir- 
ing it to empower the superintendent of insur- 


| ance to reeeive service of process for it, is held 
|in Sparks v. National M. Acc. Ass’n. (C. C. S. 


D. Ia.) 73 Fed. Rep. 277, to be estopped, after 


enjoying the benefits of the business and re- 
ceiving the money of the assured, to say that 
it never submitted to the jurisdiction of the 


L. R. A. 619, to be based on sufficient consid- | state, and that service upon the superintendeut 


eration, and the right thereto is held not to be | of insurance is insufficient. 
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New Books. 


“Van Sicklen’s Guide to Real Estate Buy- 
ers.” Record and Guide, 14 & 16 Vesey St., 
New York. 1 Vol 

‘Procedure in the Courts of Law 
Equity.” (With Forms) By W. P. 
T. H. Flood & Co., Chicago, Ill. 2d ed. 
Vol. $2.50. 

“The Law of Contracts.” 
Hollingsworth. 
Randolph Sailer. Rees, Welsh, & Co., Phila- 
delphia. 1 Vol. $5. 

“Annotated Code of Civil Procedure of 
Missouri.” By Harrison Burns. 
Merrill Book Co., Kansas City, Mo. 
$9. 

‘Digest of American State Reports.” 
25-48 and Notes therein. 


and 
1 


3v Samuel 8. 


1 Vol. 


Vols. 


$4. 


al 


Ghe Humorous Side. 


Wircnes.—Calling a harmless old woman 


sylvaaia libel case sustains a verdict of $600 
in her favor against a newspaper for merely 
reporting the fact that her neighbors said and 
believed that she was a witch. When a young 
woman is called a ‘‘ witch” or ‘‘a little witch” 
her remedy is different. 


YESCRIPTIVE Names.—The spirit of litiga-| _. : ; 
DESCRIFTIV! I Be | going concern in existence appears to be over- 


tion finds fitting expression in the title of the 


ce y reported case of Damm v. Damm. | : . . 
recently reported and son of Mrs. Green were going concerns, 


In this case both parties were women, but the 
controversy may not have been less spirited on | 
that account. 


Srrictty AccURATE—No ‘‘ Eratras,”— 
Under the bold heading ‘‘Free from Errors,” 
a law publishing company announces that its 
volumes will be free from ‘‘mistake, erattas, 
and pages reprinted to correct errors.” 

Must Barue 1x Pusiic.—Much has been 
said recently about the right of privacy, but 
now comes a big law book which says “‘public 
baths to health.” This 
seems to place a hygienic but bashful person 
between the—public—and the deep sea. 


are also necessary 


For Lire Onty.—The prohibition of sui- 
cide by policies of life insurance seems to have 


Willey. | 


| 
| 
| 





been carried a step further in a policy latcly 
litigated. The court recites that ‘‘the assured 
went, and lived for a time in the state of Tex- | 


as, Without the consent of the company, where 
he died, which was probibited by the policy.” 
The company is apparently trying to doa safe 
business. 

CANINE PRUDENCE AND JURISPRUDENCE. 
—Visiting the iniquity of a dog upon its owner 
is generally thought just, if the owner knew 
that the canine character was bad. In an 
opinion which a correspondent calls to our 
attention as a literary classic, reported in 71 


| N. Y. S. R. 417, Russell, J., says that it was 
Pranene ) » Press ot : ’ ’ . 
Prepared for the Press by | decided as far 


99 


~~ 


back as 1856, in Barb. 506, 


that if one dog kills another in a controversy, 


| ‘the owner of the slain dog is entitled only 


Bow | to the salvage, consisting of the skin of the 
30wen- | S 


deceased.” But as the present case is one in 
which a man was attacked by a dog, the court 


indulges the presumption that the dog was ‘he 


ee vi | aggressor, and says that he must ‘‘ give way to 
By W. 8. Church. |, : : : 


Bancroft-Whitney Co. SanFrancisco. 1 Vol. | 


the interestsof man. Whether this be soor not 
as a question of pure ethics, it is so recognized 
by man-made law in courts administered by 
man. As against the dog, man has the right 
of way.” 

Tue X-Rays oF THE Ex-CnreF Justice. 


—Ex-Chief Justice Bleckley, assisting the 


la : : 
Paes 2 eorgia supreme c ses nase. by 
a witch is so serious a matter that a late Penn- | Georgia supreme court in a recent case, by 


request writes the opinion. In holding that a 
judgment for negligently killing persons is 
superior to a prio mortgage on a railroad, he 
a theory that if 
kept going con- 
may stop. That 
the public is decidedly the most important 


says: ‘‘There seems to be 


mortgaged railroads can be 
cerns it matters not what else 


looked. Asa part of the public, the husband 
and the going of this railroad was the cause of 
their ceasing to be such.” After a vigorous 
review of decisions to the contrary, he says: 
“Courts which thus reason and decide may 
possibly be reached by the Jate discovery of 
Professor Roentgen;” and he gives illustra- 
tions at the close of the opinion showing the 
hands of mortgagee, ‘‘ extended for all,” and 
of ‘‘ widow and ex-mother extended for some,” 
as they appear before and after exposure to 
the cathodic ray, their respective merit being 
indicated by shading. It is needless to say 
that after exposure to the X-rays all the merit 


| distinctly appears in the hand of the ‘‘widow 


and ex-mother,” 
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COMFORT 
FOR COOL DAYS 


Will heat a room from 15 to 20 
foet square perfectly in the most 
severe weather. Our patent 
double drum gives twice the radi- 
ation uf any oil heater made. In- 
dicator shows exactamount of oil 
in fount. Burns till oil is exhaust- 

ed. Outside ratchet controls tlame 
perfectly. Handsomely made and 
the most powerful oil heater ever 
offered for the price. Satisfaction 
guaranteed or money refunded. 
When not kept by dealers, will 
send, freight paid, on receipt of 
$6. Our book of points on stoves 
and lamps free. 


3THE PLUME & ATWOOD MFG. CO. 
; New York—Boston—Chicago 


Factories: Waterbury and Thomaston, Conn. 


No Chimney 
to Break. 


oooe 


First 
Report of 


Current Cases 


in the U. S. Supreme Court is always to 
be four d in our “Advance Sheets.” The 
cases are reported from official sources 
as soon as opinion is handed down— 
generally within ten days of decision, with 
references (for citation of cases reported 
to date) to official series. 

These are then held in type, for pos- 
sible corrections, and finally reported, 
with addition of briefs and annotation 
in our “ Law. ed.” of these reports. 

The intimate relation of these “ Ad- 
vance Sheets” with this, the only com- 
plete, correct, and annotated edition of 
these reports makes them particularly 
valuable to any lawyer who is particular 
with regard to the reports he buys. 

Price, Oct. term, 1896—$2.00. 
One half credited on price of Book 41. 
The Lawyers’ Co-Operative Publishing Co, 
ROCHESTER, N, ¥, 
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STOVER’S ANNOTATED CODE. 


All amendments and decisions to June 1, 
1896. 3d edition by Amasa J. Parker, Jr. 
3 volumes. 

Price, $19.50 


REVISED STATUTES. 


Ninth Edition— 
sion of 1896. 
Price, $18.50 


THOMAS ON NEGLIGENCE. 


Rules, decisions, opinions. The most use- 
ful work on the subject published. 1 vol. 
Price, $7.50 


KERR ON REAL PROPERTY. 


3 volumes. The most thorough and ex- 
haustive work on the subject published. 
Price, $16.50 


LEADING IN LAW AND CURIOUS IN COURT. 


By Benjamin F. Burnham —1 volume, 
Amusement combined with instruction. 
Price, $5.50 


GLUCK & BECKER ON RECEIVERS OF CORPO- 
RATIONS. 
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Price, $6.50, delivered. 
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5 volumes, including ses- 


Any of the above works sent, charges prepaid, 
upon receipt of the money. 
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The Lawyers’ Reports Annotated are the second class. 

L. R. A. contains the choicest cases of the years ’88 to 
’96 well reported — no case that does not give judicial form 
to a new principal of jurisprudence, or apply an old principle 
to new conditions or include a valuable discussion of an 
important point; and the notes exhaust American and 
English precedents on the questions annotated. The stand- 
ard of annotation is to do just that, and do it right, on every 
point taken up. Of course all that ought cannot be done 
in eight years, but each new book comes nearer completing 
the circle. 

A late number will enable you to test the thoroughness 
of this annotation. “Where to look for the Law” will 
show you the amount of ground already covered. Both 


will be sent if requested. 


The Lawyer’s Co-Operative Publishing Co 


ROCHESTER N Y 


CuHIcaGo BRANCH Boston BrRaNncu 
Rand McNally Bldg. to Tremont St 








ra 





